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Purpose of these recommendations 
 
On 30 September 2008, twelve NGOs asked that UNHCR headquarters “clarify for field 
offices that current policy already allows most third party, UNHCR-generated and country of 
origin information to be shared with asylum-seekers.” NGOs sought this clarification because 
of experience in the field suggesting that some field offices believe that UNHCR’s policy 
limits disclosure of evidence in mandate RSD more frequently than is the case. In his letter of 
22 December 2008 the Director of International Protection Services indicated general 
agreement on the need for “more precise and detailed guidance.” DIPS has subsequently 
asked NGOs for input on the nature of clarifications that may be issued. These 
recommendations seek to respond to that request.  
 
The fundamental philosophy underlying these recommendations is that asylum-seekers and 
adjudicators should, as a general norm, have equal access to the evidence considered in 
refugee status determination. This general rule is subject to narrow exceptions where 
disclosure would raise compelling security or other risks that must be balanced against the 
interests of the refugee applicant. Our understanding is that UNHCR shares this general 
approach,1 which has support in case law from leading jurisdictions.2 
 
 
Scope of these recommendations 
 
In these recommendations NGOs are seeking a clarification of UNHCR’s existing policies. 
As a result, the focus of this note is on how certain provisions of the Procedural Standards 
for refugee status determination  under UNHCR’s Mandate should be interpreted; revision of 
some sections of the Procedural Standards may be worthy of consideration3 but is not 
suggested here.  
 
These recommendations focus on a very specific type of evidence that may be considered by 
UNHCR in RSD. UNHCR policy already clearly permits disclosure to RSD applicants of 
“originals or copies of all documents they provided to UNHCR, or of which they are the 
source.” UNHCR has a separate set of rules governing disclosure of RSD interview 
transcripts, which is not addressed here. This note focuses on a third category of evidence: 
disclosure of documents generated by UNHCR or a source other than the individual 
concerned, other than the applicant’s interview transcript.  

                                                
1 See UNHCR observations of 29 March 2005 on the European Commission’s proposals for a 
Council Directive on Minimum Standards on Procedures in Member States for Granting and 
Withdrawing Refugee Status; Okoth-Obbo letter of 26 September 2006 (“The circumstances 
in which it would be appropriate or permitted to withhold disclosure of information that is 
considered to be material to an Applicant’s claim are exceptional.”). 
2 See, e.g, Feldebrugge v. The Netherlands at para. 44, Application no. 8562/79 (European 
Court of Human Rights 1986) (holding that in an administrative hearing an applicant must 
have “the opportunity to consult the evidence in the case-file”); Applicant VEAL of 2002 v. 
MIMIA [2005] HCA 72, Gleeson CJ, Gummow, Kirby, Hayne & Heydon JJ, 6 Dec. 2005; 
Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3 (holding that a 
fair hearing required access to evidence even in a cases raising national security issues). 
3 In particular, UNHCR may wish to consider distinguishing the concept of confidentiality, 
which refers to protecting personal information from disclosure to third parties, from 
disclosure of information to the person concerned. 



 Clarification of UNHCR Procedural Standards Regarding Disclosure  
of “UNHCR-Generated” Information in Mandate Refugee Status Determination 

NGO Recommendations 
 

Page 3 of 9 
 

 
In some cases the relevant evidence may originate from UNHCR itself, especially where 
UNHCR offices exchange information between each other about an applicant. The focus here 
is on access to evidence upon which a refugee claim will be assessed, for instance where 
internal UNHCR communication indicates facts about the application that would not 
otherwise have been known. However, in these recommendations we are not concerned with 
UNHCR’s analysis or assessment of the evidence in refugee claims, which would instead be 
dealt with by providing an asylum-seeker with reasons for decision. 
 
Unless otherwise specified, these recommendations envision that in keeping with the 
principle of equality of access, disclosure of evidence would as a default mean that the 
applicant and her authorized legal representative would be provided access to the document 
that is under consideration by the adjudicator. In exceptional cases there may be compelling 
reasons to depart from this norm. However, when full disclosure is not possible, the 
reliability of the evidence will be reduced because applicants will be unable to correct, rebut 
or clarify misinformation that may be reflected. This increases the risk that UNHCR field 
offices will errantly reject the applications of genuine refugees, and can feed a perception that 
UNHCR’s refugee status determination procedures are not fully transparent or fair. As a 
result, when full disclosure is impossible it is essential to consider other means of making 
applicants aware of the issues under consideration in their cases, or as an alternative to 
withdraw the evidence from consideration entirely. 
 
In general, country of origin information should also be disclosed, but if it is in the public 
domain then there may be less need for UNHCR to disclose the entire document. A reference 
to the document, its location and appropriate page or paragraph reference will likely give 
applicants effective notice of the information under consideration. However, where UNHCR 
may rely on unpublished or not easily accessible COI, achieving equal access to evidence 
may require providing the applicant the document in full or other means of providing access 
to the substantive information that is potentially relevant to the case.  
 
The type of third party evidence most critical for this discussion will normally be specific to a 
particular case, for instance: 
  

• Statements given by family members or close associates of the applicant concerning 
the applicant, and not submitted by the applicant.  

• Medical/psychological examination reports commissioned by UNHCR or 
communicated to UNHCR by a third party. 

• Communications from another organization who observed central events relevant to 
the refugee claims and communicated to UNHCR. 

• Communications from a government or international agency to UNHCR about the 
applicant.  

 
With such evidence, disclosure is essential for an applicant to be able to understand, clarify 
and respond to information that may determine the outcome of his or her refugee application, 
consistent with norms of natural justice that require an opportunity to contest adverse 
evidence. 
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Applicable provisions of the Procedural Standards 
(EXCEPTS FROM Procedural Standards for RSD under UNHCR’s 
Mandate) 
 

Disclosure of documents generated by UNHCR [other than interview 
transcripts] or a source other than the individual concerned should only 
be made where the conditions for disclosure set out [below] are met, 
and should require the approval of a Protection staff member 
designated under established confidentiality procedures in the UNHCR 
office.4  
 
Conditions for disclosure of information:5 
 

• Disclosure is required for a legitimate purpose; 
• Disclosure would not jeopardize the security of the individual 

concerned, his/her family members, or other persons with whom the 
individual is associated; 

• Disclosure would not compromise the security of UNHCR staff 
• Disclosure would be consistent with UNHCR’s international protection 

mandate, including its humanitarian and non-political character, and 
would not otherwise undermine the effective performance by UNHCR 
of its duties. 
 
If any of the conditions referred to above are not met, UNHCR Offices 
should obtain the approval of DIP before disclosing the information 
requested. 
 
Circumstances calling for limitations on disclosure6 
 

• Disclosure of the information could jeopardize the security of UNHCR 
staff; 

• Disclosure of the information could compromise UNHCR’s ability to 
effectively carry out its mandate; 

• Disclosure of a particular kind of information could jeopardize the 
availability, security or reliability of the source of the information 
(including family members who provide statements regarding a 
Principal Applicant). 

 
 
 
 
Potential ambiguities and recommended clarifications 
 

                                                
4 Procedural Standards for RSD under UNHCR’s Mandate § 2.1.2, page 2-3 
5 Procedural Standards for RSD under UNHCR’s Mandate § 2.1.2, page 2-2 
6 Procedural Standards for RSD under UNHCR’s Mandate § 6.2, page 6-2 
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Read carefully, these rules can allow for disclosure of evidence in many situations that are 
relevant to ensuring a fair refugee status determination procedure. But the texts of the 
standards are subject to several potential ambiguities that could lead field offices to 
erroneously limit disclosure. In his letters to NGOs, Mr. Okoth-Obbo provided sensible 
clarifications regarding several of these potential ambiguities, but these clarifications are not 
presently included in the Procedural Standards or available to field offices. In general, many 
of the concerns of NGOs could be addressed by expanding and disseminating to field office 
the clarifications that Mr. Okoth-Obbo has already provided.  
 
What is “a legitimate purpose” for disclosure? Establishing a legitimate purpose is decisive 
in allowing disclosure under Section 2.1.2 of the Procedural Standards, but field offices are 
left to interpret on their own what constitutes such a purpose. If a field office takes a 
restrictive view of what constitutes a legitimate purpose, it will restrict disclosure more than 
is necessary under the Procedural Standards.  
 
Some guidance may be found in Section 4.3.6 of the Procedural Standards, which calls for 
giving applicants the opportunity to respond to adverse evidence that may be considered in 
credibility assessment. However, credibility assessment is only one context in which an 
applicant may benefit from access to evidence. Even if an applicant is considered credible, 
third party evidence may lead UNHCR to conclude that she is in less danger of persecution 
than claimed, or that the circumstances otherwise do not meet the criteria of the Refugee 
Convention. Even after rejection, applicants have an acute need to be able to access evidence 
considered in their cases in order to prepare an effective appeal. 
 

Recommended clarification for field offices: For purposes of 
determining whether to disclose documents or information about a 
person, UNHCR offices should consider a desire to understand, clarify 
or rebut evidence under consideration or that was considered in one’s 
own refugee status determination application to be a legitimate purpose 
for disclosure within the meaning of section 2.1.2. Such requests may 
come from applicants directly, or through duly authorized legal 
representatives. Disclosure for these purposes fulfills the principle that, 
as a general norm, applicants and adjudicators should have equal 
access to evidence. In practice, disclosure is essential to enable 
applicants to respond to evidence considered in their cases, which 
reduces the risk that misunderstanding of the facts will lead a genuine 
refugee to be denied protection. In this light, like other standards of 
fairness in refugee status determination, disclosure of evidence to 
applicants should be seen as integral to the principle of non-
refoulement, and thus an extention of UNHCR’s core mandate. 

 
What is the purpose of requiring special conditions and approval for disclosure of 
evidence?  These rules appear intended, sensibly, to ensure that proper care is taken before 
disclosure of confidential information. However, there is a risk that these safeguards could be 
taken by some as an indication that UNHCR disfavors disclosure to the person concerned. 
This risk can be eliminated by clarifying that UNHCR field offices should take proper care 
when disclosing confidential information, while still recognizing the legitimate reasons for a 
refugee claimant to seek access to information in her own file.  
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Recommended clarification for field offices: The requirement in 
section 2.1.2 that certain conditions be met and approvals obtained 
before disclosing information in UNHCR files is intended to ensure 
that confidential and sensitive personal information is not released 
without proper care. Such safeguards protect the privacy of those who 
seek protection and assistance from UNHCR, but in most situations 
should not prevent a person from having access to evidence from one’s 
own file. In general, UNHCR is of the view that refugee claimants 
should be able to access most evidence considered in their status 
determination applications. The circumstances in which it would be 
appropriate or permitted to withhold disclosure of information that is 
considered material to an Applicant’s claim are exceptional.7 Such 
exceptional circumstances are described in section 6.2 of the 
Procedural Standards. 

 
How can field offices protect the security of third party sources while still being fair to 
applicants?   This is perhaps the most challenging situation in setting standards for 
disclosure, and frequently involves weighing testimony given by family members or close 
associates of an applicant. In the paradigmatic case, a wife may give evidence to UNHCR 
that, if true, damages the RSD application of her husband. This situation raises competing 
concerns. There is a danger that disclosure of the evidence to the husband could put his 
spouse in danger if there is reason to believe that he might be prone to violence. At the same 
time, the husband has a legitimate right to know the case against him, and to clarify or rebut 
adverse information. This is especially important given that the motivations and reliability of 
parties who give evidence against each other may be very difficult to discern. Mr. Okoth-
Obbo offered useful guidance about these challenges in his letter of 26 September 2006,8 and 
this guidance may aid field offices confronting such situations. 
 
UNHCR policy already prohibits consideration of adverse credibility evidence unless an 
applicant has the opportunity to respond to it.9 Useful guidance in applying this principle 
may be found in the Australian High Court’s decision in Applicant VEAL of 2002, which 
addressed third-party letters that were adverse to an applicant’s refugee claim but where the 
source could not be disclosed. The Court held that if such evidence is to be considered in 
RSD “the appellant had at least to know the substance of what was said against him in the 
letter.”10 As this decision suggests, when disclosure would threaten the security of any 
person, it is important that UNHCR consider alternative means of providing access to the 
substance of such evidence, such as disclosing its allegations in limited or anonymous form, 

                                                
7 This sentence borrowed from Letter of 26 September 2006 from Mr. George Okoth-Obbo. 
8 “The situations in which these provisions in §6.2 are most commonly invoked are those in which the 
information that is known to UNHCR has been provided by another Applicant, or by a family member or 
dependant of the Applicant in interviews and procedures that are confidential. In such cases, the reliability of 
the information provided by third parties is not assumed.  While the source of relevant information may not be 
disclosed, the weight given to the information in the determination of the Applicant’s claim will depend on the 
degree to which the facts and issues can be raised with the Applicant, and he or she can have the opportunity to 
respond or provide additional relevant information.” 
9 Procedural Standards for RSD under UNHCR’s Mandate § 4.3.6, page 4-10. 
10 Applicant VEAL of 2002 v. MIMIA [2005] HCA 72 at para. 27. 
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or disregarding the evidence entirely. In addition, it is recommended that because of the 
challenging competing interests present in this situation, field offices should seek the 
guidance of DIPS before making a decision on disclosure.  
 
A related situation arises where UNHCR receives communications from other institutions 
about the applicant with the request that UNHCR keep the information confidential, for 
instance from a government source or from another international agency. If the information 
provided is damaging to a refugee claim, fairness requires that the applicant have an 
opportunity to respond to it. If the source of the information has a compelling reason for 
requesting anonymity, a conflict of interests will result which should lead either to partial 
disclosure of the substance of the allegations, or to disregarding the allegations entirely. 
 

Recommended clarification for field offices: Section 6.2 of the 
Procedural Standards describes a situation where an applicant requests 
disclosure of information that could jeopardize the availability, 
security or reliability of the source of the information (including family 
members who provide statements regarding a Principal Applicant). 
Such situations require UNHCR to balance the legitimate interests of 
applicants to respond to evidence considered in their cases against 
potential risks to third parties. While family members and close 
associates often possess detailed knowledge about an applicant, their 
motives may be complex and they may not have full knowledge of the 
circumstances giving rise to the refugee claim. As a result, the 
reliability of the information provided by third parties should not be 
assumed and the weight given to the information in the determination 
of the Applicant’s claim will depend on the degree to which the facts 
and issues can be raised with the applicant, and he or she can have the 
opportunity to respond or provide additional relevant information.11  
 
Special care should be taken with information received from 
governments or from other international agencies where the 
information would be detrimental to the refugee claim but the source 
has requested that UNHCR keep the information confidential. It should 
be recalled that in some circumstances governments may have 
complicated motives toward certain types of asylum-seekers, and the 
reliability of information that they provide should not be assumed. 
UNHCR should assess whether the source has a compelling reason for 
seeking confidentiality, for instance if the information stems from an 
ongoing criminal or security investigation. If no such reason exists, the 
evidence should be disregarded. If the allegations raise issues of 
exclusion, reference should be made to Guidelines on International 
Protection: Application of the Exclusion Clauses, paragraph 33.12 In 
other cases, the weight given to the information in the determination of 
the Applicant’s claim will depend on the degree to which the facts and 

                                                
11 This sentence adapted from Letter from Mr. George Okoth-Obbo of 26 September 2006. 
12 HCR/GIP/03/05 (4 September 2003). 
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issues can be raised with the applicant, and he or she can have the 
opportunity to respond or provide additional relevant information. 
 
In these cases, UNHCR field offices should seek the guidance of DIPS. 
Where the risks can be mitigated, disclosure should be permitted to the 
greatest degree possible.  UNHCR should consider whether the risks of 
disclosure can be effectively mitigated by redacting the evidence or 
providing a summary of its substance to ensure anonymity of the 
source. Where risks of disclosure are high and cannot be mitigated and 
where the evidence would be detrimental to an applicant’s claim, 
UNHCR should consider disregarding the third party evidence entirely 
as an alternative to relying on evidence to which the concerned person 
cannot respond.  

 
Under what circumstances would disclosure jeopardize the security of UNHCR staff?   The 
core principle that staff safety must be ensured is unassailable. Yet it is important that this 
situation be narrowly defined so that withholding of evidence remains exceptional. 
Limitation on disclosure based on risks to staff safety should arise only where there is a 
specific, individualized reason for concern, rather than based on a general concern about 
disclosure. The connection between such threats and disclosure of evidence in RSD should 
not be exaggerated. Even without disclosure, the process of refugee status determination 
requires intensive contact between UNHCR staff and individual asylum-seekers. Disclosing 
evidence would increase the chances of violence only with a fairly unusual constellation of 
facts.  
 

Recommended clarification for field offices: Section 6.2 of the 
Procedural Standards places limits on disclosure of evidence to 
applicants where “disclosure of the information could jeopardize the 
security of UNHCR staff.” In general, UNHCR field offices should 
omit references to staff member names from documents subject to 
disclosure in order to de-personalize decision-making. In 
communications with applicants, staff should emphasize that decisions 
are made by UNHCR as an institution, not by individual staff 
members. Limitations on disclosure should be limited to exceptional, 
individual situations where there are specific grounds for concluding 
that disclosure of particular information would lead to a well-founded 
risk of actual violence. This situation may occur where an applicant 
has a documented record of violence or of making threats of violence, 
for example.  
 
As in other areas of non-disclosure, staff security interests must be 
balanced against the legitimate interests of applicants to understand 
and respond to evidence considered in their cases. Where there are 
grounds for considering that disclosure would jeopardize UNHCR staff 
security, UNHCR field offices should seek the guidance of DIPS. 
Where the risks can be mitigated, disclosure should be permitted to the 
greatest degree possible.  UNHCR should consider whether there are 
means of mitigating the security risks by rendering the source of 
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evidence anonymous. If mitigating the risk is impossible, UNHCR 
should consider disregarding the evidence entirely. 
 

When would disclosure compromise UNHCR’s ability to carry out its mandate?  We 
understand this exception to be intended as a fallback provision to deal with 
unanticipated circumstances. However, the exception as written could be interpreted 
quite broadly, since UNHCR’s operational challenges are varied. Since direct security 
threats to staff or third parties are dealt with in other provisions, this exception would 
seem to refer to other possibilities, but it is not immediately clear what types of 
situations would be relevant. In the specific context of RSD, one of the key purposes 
of disclosure is to make it more likely that mistakes will be corrected. But for 
precisely this reason there could be concern that documents in a file might be 
perceived as embarrassing or detrimental to the reputation of a UNHCR office or staff 
member, and that this could be construed by some as compromising UNHCR’s ability 
to carry out its mandate. To be clear, there is no indication that such an interpretation 
is intended by UNHCR, but the potential broadness of the exception could be used by 
a few officials to restrict disclosure when it is needed most. 
 
In lieu of revising the Procedural Standards themselves, the concerns about this 
exception to disclosure could be addressed by prescribing a narrow interpretation, 
being clear that the exception is meant only for situations where there is an acute 
threat similar to a threat to staff security, and by requiring consultation with DIPS 
before withholding evidence.  
 

Recommended clarification for field offices: The Procedural Standards 
provide that disclosure of third party or UNHCR-generated evidence 
might be withheld if disclosure “could compromise UNHCR’s ability 
to effectively carry out its mandate.” This exception should be 
interpreted narrowly, and does not include situations where disclosure 
may reveal that an error was made by UNHCR in the context of 
refugee status determination. This exception is intended to address 
unusual situations that cannot be anticipated, but where disclosure 
would pose a direct and specific threat to UNHCR or to refugees 
severe enough to outweigh the value of disclosure to the affected 
applicant. This severity of threat should be similar by analogy to the 
harm posed by threats of violence against UNHCR staff or third 
parties, and will normally involve similar risks of physical harm. 
UNHCR field offices should seek the guidance of DIPS before 
invoking this exception. 
 

 
 


